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= The Appellants CASE 
MVMUoilliam Thwaites by Frances his Wife had Iſſue. 1 


James Dead . . Thomas Dead Frances Martha Living. 
ne a „  witout ine. Wit of Un. 1 on 


4 Hat Wiliam Thwaites (the Appellants Grandfather, and a Sea Captain) by a voluntary Settlement, by Leaſe and Releaſe, dated the 1 17h. and 1 2th. of Derenb. 
1678. conveyed the Mannor of Berners-Rothing, alias Varniſh» Hall, in Eſſex (being above 200 4. = annum.) to Truſtees, to the uſe of himſelf for life, Re- 

mainder to Frances his hte tor her life (charged with the payment of 50 l. per annum. to James his eldeſt Son) and late Father to the Appellant during their 
joint Lives) And from and after the deceaſe of the ſurvivor of them two for ſuch Eſtate as the ſaid William ſhould by any writing under his Hand and Seal 
TR | 5 executed before two ee - want of ſuch appointment to the uſe of Thomas Thwaites (ſecond Son of the ſaid William and Frarces) and 
5 of the ſaid ame (by theiname of Janes Thwaites,eldelt Son to the ſaid Viliam and Frances) and of their Heirs for ever. With a power of Revocation to the ſaid William Thwaites 

| and his ſaid Wife, during their Joint lives. . | 7 3 5 | | 3 | 1 

That the ſame day the Deeds were executed, the ſaid William Thwaites took one part of the ſaid Leaſe and Releaſe, and ſcaled them up and delivered them to 1/aac 


* * 


Heath (one of the Truſtees) to k h. 


a 
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V. 


11 & 12 Decemb. 1678. Set- 885 
Hement by WilliamThwaites, = 


21 Aug. 1679. Willor © That afterwards the ſaid William Thwaites (being at Deal in Kent, and going to Sea, (purſuant to the power in the ſaid Settlement) by a Will or Deed of Appointment | 


Appointment of William dated the 21ſt. day of Aug. 1679 (all of his own hand uriting) and Signed and Sealed in the preſence of two Witneſſes, deviſed in theſe words following, viz. I give to 


Ibwaites. Son Thomas Thwaites (after the death of my Wife Frances) 100 l. pet annum, to be paid him out of the rent of Varniſh-Hall, and to the Heirs ef his body, ard for want of © 


| 3 hung ſuch iſſne to Return te my" Sor James Thwaites and the Heirs of hit boch, he paying my two Daughters Frances and Martha 500 l. a piece out of that 100 J. 4 year that he enjoys by 
the Settlement to go to the death of my Son Thomas, and my Son James ro pay the 1000 1. ro my two Daughters within two years after the death of my Son Thomas, „ 85 
Fames (an! not to Frances) That the ſaid William Thwaites was about * April 1680, ſlain in fight with the Turks, and in Auguſt * 1680. Frances his Widow and Executrix proved his Will (being the 
nl unleſs if os wp nſo it Willor Writing of Appointment aforeſaid) and ſte died in the ſam? month, and about J October 1681.Thomas Thwaites died without Iſſue, and f Frances the Daughter living 
1 8 5 e in the houſe with her Mother till her death, and having all the Writings in her Cuſtody, ſhe after her Mothers death married one Dey, an Attorney at Law. N 
Sifters vichin two years. S That after the ſaid Marriage, viz. about Trinity Term 1682. the ſaid Dey and his Wife exhibited a Bill in the Exchequer againſt James Thwaites (the Appellants Father, 
Ari, 80. William then an Infant) and againſt Iſaac Heath, the ſurviving Truſtee) and therein pretended that William Thwaites and his Wife being dead, and nat having revoked, nor the ſaid 


Thwait:s dyed. William made avy other appointment of the premiſſes according to the power in the ſaid Settlement, and Thomas being dead without Iſſue, the premiſſes were come to the 


Ai. Bo, Fronces bis ſaid Frances, then the Wife of the ſaid Dey, and her Heirs, but after the execution thereof the ſame was razed, and the name of James the eldeſt Son put inſtead - 


Wie proved his Will and * 
dyed the ame Month. of France. 


Job. $1. Thomas died That the A5pellants Father (by his Guardian) did by his Anſwer, ſay, That whether his ſaid Father William Thwaites did make ſuch Settlement as was mentioned in the _ 


without ifſae. ſaid Bill, or anyother Settlement whatſpever, was unknown to him, and that he hoped the Court (in whoſe Protection he was) would tate ſuch care that no unjuſt ad- 

Tependentfrancendwelt vantage might be taken againſt him, being under Age, and that he ſhould not receive any prejudice in what was his right, whilſt be was not able to defend himſelf. 

3 1 That Mr. He#b the Truſtce proved the Deed was not altered after it was delivered to him by Mr. Thwaires (who brought the Deed — Temple immediately aſter 
N | the Sealing) and delivered it to the faid Mr. Heath, without going home with it ſealed vp in paper, and that it was never opened till after: the death of the ſaid Hiliam 


§ Fin. 82. Bill in Exche- T tes. 7 N N EEE | 0, „„ g | I e . 5 a 
quer by Reſpondents. 121 it was alſo proved that after the death of Maliam Thwaites and his Wife (when Mr. Heart firſt opened the Settlement, the ſame was red, as now it appears to be. 
- || Anſwer - of Fames That it alſo "appeared by the Deed that in the En roſsment there was at firſt a blank left for the date, and that the hand and Ink in therazure is the ſame that filled 


-—_— 8 up the date, and although there wzs not any proo that the Deed was razed after the execution thereof, nor was there produced any other part of the Settlement dif- 


fering from it, and tho? the Truſtee was prov'd to be a Man of unqueſti>nable honeſty, and it could not be preſumed it could be done by, or for the ſake of James Thwaites | 


| | 1 Infant, and at Sea, and not known whether living or dead, when the Settlement was opened. | | 
1 Court eng the firſt hear ing directed aTryal at Law, to try whether the Deed was razed after the execution thereof, or mt, and on producing the firſt 
draught of the Deed (which it ſeems remained as at firſt drawn) and was omitted to be altered and made to agree with the Ingroſsment of the Led, after the ſame 
> had been altered and executed by the Parties/(who had many meetings about the Settlement before they Sealed it.) The Jury without any actual proof preſumed the ra- 
Decree in the Exchequer zure to be made after the execution of the Settlement ( but by whom could never tell) and thereupon the ſaid Dey and his Wife obtained a Verdict, and afterwards had 


x 1 Fane, 683. a Decree for the poſſeſſion of the Eſtate, and to hold the ſame againſt James Thwaites (the Appellants Father) and all claiming under #illiam Thwaites (the Appellants 


Grandfather) and a perpetual injunction was awarded againſt James, and that James when he came of Age ſhould convey the Eſtate to Dey and his Wife (without giving 


Fames a day to ſhew cauſe when he ſhould come of Age (and without any proviſion for the 100 l. per annum. limited to him by the aid Will or Deed of Appointment, - 


7 | tri under this Decree Dey and his Wife enjoyed the Eſtate for ſeveral years. ; Ll he 

: 1 — > —— Fr eee * 2” a0 adviſed that the Biene was erroneus, os that although the Will or Deed of Appointment of his Father was 

not put in Iſſue in the cauſe in the Exchequer, and that he was by that Decree wholly deprived of the Eſtate that was limited to him by the Will or Deed of © © ng 
ment, and to which he would be entituled altho? the firſt Deed of Settlement had been really razed (as Deye and his Wite pretended) appealed to the moſt onou- 
= rable Houſe of Lords againſt the ſaid Decree. -— 5 . 15 ws 45 0 . 
| „ | | 7 ; ee to the intent the ſaid James Thwaites might have a new at Law if he thought fit. 
3 . ee That e nts Fac Ao hy chair Lord ſhits ee to be that ſuch Tryal ſhould be on bis whole Caſe (which had. not been made out for him in the 
14 Fune, 1690 . Eject - Court of Exchequer whilſt he was an Infant) did in June 1690 bring an Action of Ejectment for trying of his whole Title to the ſaid Lands, but Dey ſerved his Attor- 
8 ney with an Injunction, granted by the Decree in the Exchequer, (which had been ſo reverſed) as if the ſame had been in force, and prevented the Tryal. | 
That Tryal prevented by That in July 1690, James Thwaites moved the Court of Exchequer that he might proceed in his Ejectment, but they would make no Order therein. 
Dey 


. That Martha Thwaites Siſter to James, | Ln 5 2 : 5 
691. Martha Thwai . 7 | Tai | to her out of the ſaid Lands, and by vertue thereof was put into the poſſeſſion of the ſaid Lands, againſt 
rook begeben onder a De een par 0 0 eee there was no fuch Will or Arbe and on hearing the ſaid Cauſe the Decree was affirmed, 


ee aſfirmed 3 3 5 ey _ aj - iq rn Decree James Thwaites when he ſhould come of Age was to convey all his Eſtate ..in the ſaid Lands to Dey and his 
> Wife, whereby he would not only looſe his Inheritance ſettled by the Deed, but alſo the 100 /. per amwm given him by the Will or Appointment. 


inving i eſſion of the ſaid Lands, and James Thwaites being obſtructed by Dey from trying his Title on the whole Caſe, and being beyond the 
Th: = 7s Sans Cap — very ) 5 the ns 1685 Mortgaged the Eſtate in queſtion with other Lands to the Lady Bridgemanis | Trultees, they petitioned the 


| | . Lords in Parliament that James Thwaites might try the Cauſe on the former iſſue, 
33 Muy, 1698. Lords That on the 234 of May 1698 it was ordered by their Lordſhips that the Tryal 
Order. . | 


' Thwaites who was then in India would have come back) but the ſaid James Thwaites dyed in his Voyage coming home, leaving a Widdow and the Appellant his Heir 


at Law and two Children more. EE „ 5 C 1 
5 . | heari | \ j the Petition of Dey and his Wife, and the Lady Bridgeman and her I ruſtees, and upon the Appellants 
og gg LED”, R. Cale It 1 We ate! March 5 that the Appellant ſhould try the Cauſe before the end of Michaelmu Term then next upon the for- 


| | d the benefit of the ſaid Deed of Appointment. _ VV £5 | 4 
F . Ttyal hath been had at the Barr of the ſaid Court of Exchequer by a Jury of Gentlemen, and on reading the ſaid | 


Wi j | | both ſides and on the whole merits of the Appellants Cauſe (which was never before allowed to his Father) 
5 32 e Verdict : os NN 05 Deed of Settlement dated the ſaid 12th of December 3678, was not razed m_ the execution C7 ors Ny, 
the At as he humbly apprehends is entitled to the full benefit of the ſaid Settlement, and alſo of the faid Will or Deed o Appointment againſt t e fai Dey 


and his Wife, and all claiming under them, . 


Wherefore it is humbly hoped, that the ſaid Decree which was made on part of the 4 ellants Fathers Caſe only, and ( whereby 


lie benefit of the ſaid Will or Deed of Appointment ) ſi all be abſolutely reverſed, and that the 
4 e 2 jr — : 855 11 4 re of the laſt Tryal, and otherwiſe ſouching the Premiſes | re 
Note, The Lady Bridgeman is no party to the Decree, and if ſhe has lent any Money on 2 1 . Unger che Decree, ſhe can be MENS better 
condition than he that had the Decree. — OE „ Ne e 
And ſhe hath other Lands in Security for her Money, but ſuffers Dey to continue in Toſſeſſion of the ſame. EE En, 


Reſpondents. 


for non payment of 500 /. given her by the faid Will or Deed of Appointment obtained a Decree of Chancery ( founded there 


1 mould be had within a year then next (by which time it was ſuppoſed James - 
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